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Title IX, Campus Sexual Misconduct, and the Criminalization of a U.S. Civil Rights Law

The status of women and girls in American education has changed dramatically since 1973,
when the 4JS published its special issue on gender inequality. Today, girls graduate from high
school at even higher rates than boys (Reeves, Buckner, and Smith 2021; see also Goldin and
Katz 2008). Women comprise the majority of college students (U.S. Census Bureau 2021a) and
earn a larger share of both bachelor’s and doctoral degrees (National Center for Education
Statistics 2022a; 2022b). The percentage of women in tenure-track and tenured faculty positions
has also increased, more than doubling from 20 percent in 1975 to 45 percent in 2020 (National
Center for Education Statistics 2021; Glazer-Raymo 1999, 52).

Title IX of the Education Amendments of 1972 helped usher in this new era (Ferree and
Hess 1995). The law bars sex discrimination in education programs receiving federal financial
support. It is a direct result of second-wave feminism. In 1969, Bernice Sandler, an instructor at
the University of Maryland, was told by a faculty member that she “came on too strong for a
woman’ to be considered for a tenure-track position (Sandler 2000). This treatment was not
illegal under existing civil rights law.! Sandler collected evidence documenting women’s
unequal experiences in universities that she supplied to feminist organizations and politicians.
This coalition worked to create a new law giving girls and women the right to an education free
from sex discrimination (Boschert 2022).

The text of Title IX is ambiguous, which has enabled advocates to shape its scope over

time. The central provision reads: “No person in the United States shall, on the basis of sex, be

! Title VII of the U.S. Civil Rights Act of 1964 prohibits sex and other types of discrimination in the workplace but
excluded educational institutions until 1972 (Galles 2004). Title VI of the same act prohibits discrimination on the
basis of race, color, and national origin in education but says nothing about sex.



excluded from participation in, be denied the benefits of, or be subjected to discrimination under
any education program or activity receiving Federal financial assistance.” The statute does not
define sex discrimination or specify how schools should address it. Although Title IX is best
known for promoting gender equity in athletics (Brake 2010; Suggs 2006), advocates have relied
on the civil rights law to require schools to provide equal opportunity in admissions, financial
aid, and STEM programs (35 C.F.R. Part 106; U.S. Department of Education Office for Civil
Rights (OCR) 2007). They have extended its scope to protect pregnant and parenting students,
gay and lesbian students, and will likely extend it further to protect transgender students under
the Biden Administration’s new regulations (OCR 2022).

Each of these areas of the law merits an essay. Here, we take stock of one of the most
common—and politically contested—uses for Title IX today: its prohibition of sexual
harassment, including sexual assault, within higher education. Transforming sexual harassment
into a civil rights violation under Title IX, we argue, marked a significant step towards gender
equity in universities. It gave victims rights and made visible the harms of harassment as a form
of discrimination. But the emphasis in Title IX law and politics on post-assault grievance
procedures has directed attention away from prevention, structural change, and the provision of
support to victims. Federal guidance that encouraged universities to make their grievance
processes more victim-centered fueled a backlash to protect the due process rights of accused
students. Reflecting on the historical trajectory of this use for Title IX raises larger questions

about whether and how we can realize the emancipatory futures promised by civil rights law.



THE INITIAL APPLICATION OF TITLE IX TO SEXUAL HARASSMENT
Title IX was not designed to confront sexual harassment. Indeed, the term “sexual harassment”
as we understand it today did not exist at the time of the law’s inception. Naming the problem
was a first step towards making it into a civil rights violation under Title IX (Reynolds
forthcoming). The term emerged from a consciousness-raising session at Cornell University in
the fall of 1974 (Farley 1978; see also Baker 2008; Siegel 2004). Lin Farley—a journalist,
antiwar activist, and radical feminist—held the session as part of a course. She and her
colleagues broadcast the concept to build a movement around it. A letter from the Cornell
women brought the term to the attention of feminist legal scholar Catharine MacKinnon
(MacKinnon qtd. in Strebeigh 1991, 31). MacKinnon wrote an influential book in 1979 that
developed a legal theory for why sexual harassment is a form of sex discrimination in
employment under Title VII.

Before publishing Sexual Harassment of Working Women, MacKinnon helped expand
Title IX to encompass sexual harassment through a lawsuit against Yale University.> The case
emerged from close collaboration between feminist students and lawyers (Reynolds 2022a).
MacKinnon introduced Yale women to the concept of sexual harassment through courses she
taught while still in graduate school. One of her students, Ann Olivarius, sought to explore the
problem at Yale through an original survey. After unearthing numerous accounts of faculty-
student sexual harassment, including sexual violence, Olivarius and her peers appealed to
administrators, seeking a formal outlet for harassment claims. But civil rights law had not yet
recognized sexual harassment as a form of discrimination in employment or education. It was

still considered “a way of life” for women on campus (Till 1980, 9; see also Freedman 2023).

2 Alexander et al. v. Yale University, 459 F. Supp. 1 (D. Conn. 1977)



Olivarius sought counsel from MacKinnon, who connected her to feminist lawyers at the
New Haven Law Collective. The students shared their experiences with the lawyers, who helped
them research case law and administrative regulations. Together, the two groups discovered that
Title IX required schools to have an internal grievance process for addressing claims of sex
discrimination. This discovery served as the basis for a pathbreaking lawsuit, alleging that Yale
had violated students’ right to equal educational opportunity by failing to provide an adequate
procedure for sexual harassment complaints. In his decision, Judge Arthur Latimer legitimated
the idea that the quid pro quo sexual harassment of students by faculty is sex discrimination
under Title IX. The decision transformed the meaning of the law and defined the sexual
exploitation of women students by male faculty as illegal.

The ruling also spurred the development of university policies and procedures that
mimicked the civil legal order. Yale administrators created a version of the sexual harassment
grievance process that the students wanted (Brandenburg 1982). It served as a model for other
universities (Crocker 1983). By 1985, four years after the U.S. Department of Education also
recognized faculty-student sexual harassment as actionable under Title IX (OCR 1981), hundreds
of schools had initiated procedures for responding to sexual misconduct (Robertson, Dyer, and
Campbell 1988).

The successful application of Title IX to quid pro quo faculty-student sexual harassment
enabled other forms of sexual harassment in education to become unlawful. Three court
decisions were especially consequential. Patricia H. v. Berkeley Unified School Dist., 830 F.
Supp. 1288 (N.D. Cal. 1993) established hostile environment sexual harassment as actionable
under Title IX. Gebser v. Lago Vista Independent School Dist., 524 U.S. 274 (1998) defined

when schools are liable under Title IX for teacher-student sexual harassment, and Davis v.



Monroe County Bd. of Ed., 526 U.S. 629 (1999) clarified that schools could also be liable for

student-on-student sexual harassment. These decisions, along with 1997 and 2001 guidance from
the Department of Education, extended the rights Title IX affords victims. They also encouraged
universities to elaborate their sexual harassment policies, which now needed to address a broader

range of incidents. Yet the application of Title IX to peer sexual assault remained unclear until

the 2010s.

ALTERNATIVE APPROACHES TO CAMPUS SEXUAL ASSAULT
Other feminist approaches to campus sexual assault shaped how Title IX came to regulate the
problem. The anti-rape movement of the 1970s produced women’s centers, sexual assault
prevention programs, and 7ake Back the Night marches on college campuses (Ake and Arnold
2018; Heldman, Ackerman, and Breckenridge-Jackson 2018). It prompted empirical research,
including the 1987 study by psychologist Mary Koss that defined and measured “date rape”
(Koss, Gidycz, and Wisniewski 1987). The movement also generated new policy. The 1994
Violence Against Women Act (VAWA) criminalized domestic abuse and sexual violence and
provided $1.6 billion to investigate and prosecute these crimes. Congress dedicated a portion of
VAWA monies to campus sexual assault that schools could use to strengthen both protections for
victims and sanctions against offenders.

VAWA evinced a decades-long rise of carceral politics in the feminist campaign to
reduce sexual violence (Bumiller 2008; Coker 2001; Gottschalk 2006; Gruber 2020; Kim 2020;
Richie 2012). Whittier (2018) shows that feminists allied with tough-on-crime conservatives to
secure VAWA and related laws, compromising in the process (see also Corrigan 2013). The
feminists who worked on VAWA, for example, were grounded in an intersectional approach:

they sought to assemble a diverse task force to develop legislation that could serve all women.



But members of Congress, especially conservatives, struggled with this intersectional framing.
Ultimately, a frame melding the language of gender justice with that of criminal justice prevailed
in VAWA. This gendered crime frame continued to dominate feminist mobilization against

sexual violence into the 21% century (Bernstein 2012).

THE 2011 DEAR COLLEAGUE LETTER

The Obama administration initiated the first White House effort to combat campus sexual
assault. Multiple factors—including campus activism (Gronert 2019), investigative journalism
(e.g., Center for Public Integrity 2010; Ali qtd. in Shapiro 2010), and growing rights
consciousness and an associated increase in the formal mobilization of Title IX (Peterson and
Ortiz 2016; Reynolds 2019, 2022b)—encouraged Obama’s Department of Education to issue
new guidance on how schools should handle sexual misconduct under Title IX (Heldman,
Ackerman, and Breckenridge-Jackson 2018). In 2011, the Department of Education issued a
“Dear Colleague” letter (DCL) to schools, triggering a contentious—and ongoing—shift in the
politics of campus sexual assault.

The letter was contradictory. On the one hand, it defined campus sexual assault as a civil
rights issue and asked schools to protect the rights of complainants in grievance processes. The
guidance encouraged the use of a preponderance of the evidence standard (i.e., “more likely than
not”), the standard used in adjudicating civil rights lawsuits. The DCL also advocated for “single
investigator models” that enable the adjudication of complaints without formal hearings
(Cantalupo 2012, 506; see also Baker 2015). Such models lighten the burden on complainants
but offer fewer due process protections for respondents (Porter, Levitsky, and Armstrong 2022).

On the other hand, the letter defined campus sexual assault as a crime. Its third sentence

reads: “The sexual harassment of students, including sexual violence, interferes with students’



right to receive an education free from sex discrimination and, in the case of sexual violence, is a
crime” (OCR 2011, emphasis added). This rhetorical move invoked the logic and stakes of the
criminal justice system, which stacks the odds against victims (Collins 2016, 367; see also
Brubaker 2019; Herman 1997; Koss, Wilgus, and Williamsen 2014). More generally, the
guidance dedicated significant (if not exclusive) attention to processes aimed at holding
individual perpetrators accountable.

The letter provoked a powerful backlash that supercharged the legalization and
criminalization of university sexual misconduct processes. Understanding the sources and power

of the backlash requires tracing the history of student due process rights in higher education.

DUE PROCESS AND THE CONFLICT OF RIGHTS

In Dixon v. Alabama State Board of Education et al., 294 F.2d 150 (5" Cir.1961), six students
sued Alabama State College for their unlawful expulsion. The college dismissed the students for
protesting segregated service at the Montgomery County Courthouse lunchroom. The Fifth
Circuit Court of Appeals held that public university students are constitutionally entitled to due
process protections in serious disciplinary hearings. The decision, which the Supreme Court
reaffirmed in 1975 (Goss v. Lopez, 419 U.S. 565 1975), “marked the beginning of a rush on
many campuses to adopt legalistic, adversarial procedures that mirrored those of our criminal
system” (Dannells 1997, 11).

Ensuring due process rights—not protecting victims—became a focal point for
universities as they developed student conduct procedures that incorporated aspects of
adversarial litigation proceedings. Student handbooks elaborated detailed procedures for hearings
in sexual misconduct cases, with a trial-like setting that allowed parties to confront and question

evidence provided by witnesses in front of a hearing board comprised of faculty, staff, and



sometimes students (Dannells 1997; Konradi 2017; Wilson 2015). Critics observed that while
many of the features of these hearings were lauded for their due process protections, they offered
few victim protections (Bohmer and Parrot 1993; Cantalupo 2021). For example, in-person
cross-examination is known to be re-traumatizing for survivors of sexual assault (American Bar
Association Commission on Domestic & Sexual Violence 2019; Parsons and Bergin 2010).

Although many schools later strengthened victim protections in student conduct
processes (see Cantalupo (2008) for a comprehensive analysis), the 2011 DCL laid out a civil
rights approach that explicitly placed the rights of complainants and respondents on more equal
footing. The letter recommended grievance procedures that, to some, seemed insensitive to the
stakes of rape allegations, expulsion from school, and the body of law safeguarding student due
process rights. A diverse group of actors—including lawyers, professors, conservatives, self-
identified feminists, and misogynistic men’s rights organizations—joined together in protesting
the 2011 DCL (American Bar Association Commission on Domestic & Sexual Violence 2019;
Bazelon 2018; Halley 2015; Joyce 2017; Rudovsky et al. 2015). As the Department of Education
stepped up investigations into universities for allegedly deviating from the guidance,’® due
process advocates decried the “pressure” on schools to overcorrect by creating procedures they
saw as favoring complainants (Ellman-Golan 2017; Harris and Johnson 2019).

At the same time, students found responsible for perpetrating sexual misconduct on
campus started suing their universities. They alleged due process violations, unfair sanctions,
and/or anti-male bias under Title IX (Behre 2019; Buzuvis 2017). Many lawsuits proved legally
meritless, but some raised issues that the courts considered legitimate, generating legal victories

for those defending the rights of the accused (Dauber and Warner 2019; Harris and Johnson

3 The OCR followed up the DCL by dramatically increasing enforcement: by July 2016, nearly 300 universities
were under federal investigation for possible Title IX violations (Lipka 2016).



2019). For example, in Doe v. Baum, 903 F.3d 575 (6™ Cir. 2018), the Sixth Circuit Court of
Appeals required schools to use adversarial cross-examination instead of more victim-centered
investigatory techniques.

After Trump’s election, the backlash had access to the highest levels of power (Muratova
2021): Secretary of Education Betsy DeVos rescinded the DCL in September 2017 and issued
new regulations in May 2020 (OCR 2017, 2020). The replacement rule—clocking in at 554
pages of legal jargon—rolled back victim protections and prioritized the due process rights of
accused students (OCR 2020; see also Behre 2019; Cabrera 2021; Cantalupo 2021; Holland,
Bedera, and Webermann 2020; Porter, Levitsky, and Armstrong 2022).

By invoking the language of crime and prioritizing punishment rather than prevention,
the feminist civil rights approach set up a conflict between the rights of victims and accused
students that further entrenched highly legalized (and increasingly criminalized) procedures for

responding to campus sexual misconduct.

WHERE DO WE GO FROM HERE?
Contemporary university Title IX sexual misconduct procedures are at odds with the law’s
utopian promise (e.g., Albrecht, Nielsen, and Wuorinen 2022; Ispa-Landa and Thomas 2023).
Organizational and sociolegal scholarship, from Weber forward, suggests that these bureaucratic
structures are here to stay (DiMaggio and Powell 1983; Weber 1952). Feminists working inside
universities confront the challenge of muting the harms of these structures and working to reform
them to operate in the spirit of the law (Cruz 2021; Gualtieri 2020; Janson 2020).

The central goal of Title IX is to ensure that students are not denied the opportunity to
fully participate in and benefit from their school’s educational programs and activities on the

basis of sex. A first step toward recentering that aspiration is attending to the perspectives of



anti-carceral and intersectional feminists, who have been consistently skeptical of turning to the
law—especially criminal law—to advance feminist goals (Bumiller et al. 2011; Crenshaw 1989,
2012, 2016; Mahan 2017; Richie 2015; Whittier 2018). They often advocate for restorative or
transformative justice approaches to repairing harm (Hudson 1998; Kim 2018; Méndez 2020).
Listening to survivors to learn what they need to both heal and stay in school is key (Bedera
2021; Herman 2023; Porter 2022).

Perhaps most critically, the relentless focus on responding to individual incidents of
sexual misconduct has eclipsed the importance of preventing sexual misconduct in the first place.
How can we think about the social ecology of sexual violence on college campuses? What
dimensions of the physical, social, and cultural environments of campus life make sexual
violence more or less likely (Hirsch and Khan 2020)? How might more analyses that attend to
the racialized nature of campus rape cultures provide insight into the causes behind—and ways
to prevent—sexual assault (Grundy 2021)? How might organizational changes such as flattening
university hierarchies, hiring and promoting more women and people of color, and training
leaders to identify and intervene in problematic behavior help eliminate the conditions that lead
to sexual harassment and assault (National Academies of Sciences, Engineering, and Medicine
2018; Hart, Crossley, and Correll 2018; Dobbin and Kalev 2019, 2022)?

Despite this critique of how Title IX has been interpreted and implemented in university
policies governing sexual misconduct, it is important not to lose sight of progress since 1973.
Sexual harassment has a name. Sex discrimination of all forms in education is widely viewed as
illegitimate. Sexual misconduct policies prohibit many nonconsensual behaviors which, as
Ahmed (2021, 58) argues, matters in and of itself. When Title IX was passed in 1972, no one

predicted the evolution and impact of the law. Generations of students have discovered that Title

10



IX entitles them to an education free from sex discrimination. The law made and continues to
make other worlds thinkable. With fifty more years of feminist scholarship and activism, our

world will look unimaginably different than today.
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